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Issues 

1. Whether the judgment to the extent that it granted 
Gulf Oil Corporation contractual indemnity was contrary 
to the law. 

2. \\ hether the District Court erred in reversing the 
jury verdict holding United Porcelain Co., Inc. 30% at 
tault for the plaintiffs accident and in dismissing Bea¬ 
man Corporation’s third-party complaint against United 
Porcelain Co., Inc. 

3. Whether the District Court erred in dismissing Gulf 
Oil Corporation’s cross-claim based upon contractual in¬ 
demnification against Joseph James, Inc. 

4. Whether the District Court erred in presenting is¬ 
sues to the jury on the subject of Beaman Corporation’s 
common law indemnity liability to Gulf Oil Corporation. 

5. \\ hether the evidence allowed for only total indem¬ 
nity in favor of Beaman Corporation against United Por¬ 
celain Co., Inc. 

6. Whether the District Court deprived this appellant 
of a fair trial by its errors in the charge to the jury. 


Facts 

At about 2:30 p.m. on June 28,1966 ( 404a-40. r )a)* James 
McLean and Joseph Linfante fell some ten to fifteen feet 
to the top of an ice machine when an overhang which 
they had installed and a section of the coping at the top 
of the Gulf service station to which it wn« attached gave 
way under them (405a-408a, 564a). 


* (Figures in parentheses refer to Joint Appendix). 



L. W. Realty Company had originally constructed this 
service station on plans it submitted to Gulf Oil Cor- 
porf tion (hereinafter called Gulf) (21Ca). Gulf accepted 
the completed building (222a) on a lease of the entire 
premises (226a). 

Pursuant to a blanket contract which Beaman Corpora¬ 
tion (hereinafter called Beaman) had with Gulf (321a- 
322a), Beaman received a purchase order from Gulf on 
December 12, 1965 (279a, 326a, Plaintiffs’ Exhibit “7”) 
to furnish the material and install prefabricated por¬ 
celain siding on an overhang on the front and side of 
the subject Gulf station (260a, 266a, 324a-325a, 328a). 
The final modified order was sent by Gulf to Beaman 
on March 30, 1966 (279a-280a). 

Beaman’s contract proposal, ujwm which the Gulf con¬ 
tract Mas based and of which it Mas a part, specifically 
provided that Beaman was only to do field measurements. 
Likewise, that same document clearly stated that Gulf 
had sole responsibility to eliminate any structural ob¬ 
structions to the work (Plaintiffs’ Exhibit 7 & 8). 

Gulf’s construction engineer M’itness, Arnold E. Beckett 
(251a), admitted that the architect John Mitchell M-as 
hired bv Gull to prepare the plot and paving plans and 
secure the permits for this job (267a, 275a, 281a). Mr. 
Beckett stated that he supposed someone from Gulf 
looked at the plans before the Mork Mas let out (268a). 

Beaman’s witness, Howard Spencer, a graduate engi¬ 
neer, testified that the plans in Plaintiffs’ Exhibit 7 were 
not prepared by Beaman but by architect Mitchell. Hom'- 
ever, Beaman did draw the blueprints therefrom and sent 
them to Gulf (647a-649a). The plans contain only the 
name and seal of Mitchell as their author. The blue¬ 
print has the printed name of Beaman on it, but it also 
bears the Mitchell signature and seal giving it its au- 
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(5u !f su ^ tted the drawings to Beaman (332a- 

Beckett S VnW* the . pIan8 and specifications (337a, 343a). 
Beckett Gulfs engineer, testified that after Gulf re 

to W T T documents and plans he delivered them 
Joseph James, Inc. (hereinafter called James) the 

L ran Aprii „TS,T t of the sorvic< ' -tatioo, 

2 o 0 ^ P r of L ! 66 b( : fore the work started (27Ga-277a, 
280a). Beaman s engineer stated that after the engineer 
mg work was completed, Beaman would send a I f 
estimate to Gulf and Gulf would send BeaTn tLC 

tsoj'to.) 8 ,0 , “ sta,llish « l op-rating procedure 

7 ,, p Beaman s engineer said that the plans did 

no cal for any physical change or modification of the 
roof proper of the service station (319a, 328a) Gulf’s 

°: lf ~ * *SL‘ 

°274a-275ai). COntamed in plaintiffs* Exhibit “7” 

Spencer testified that Gulf hail never in the past en 
ffaged Beaman to conduct an inspection of the premises 
before commencing the work (328a, 333a) and dill not do 
so for this job (329a). men Gulf submitted the order 
Beaman assumed the building was safe. It relied on 
Gulf to have made the necessary inspections to have de 
te mimed that fact (334a, 342a-343a, 344a. 347a) ^d 
would expect to be advised by Gulf if there was anv un 
safe condition (345a). Therefore, Beaman onlv had the' 
measurements made of the length and width of the build 
mg on the predetermined plans and specifications pre 
pcm by Gulf (333a, 337a, 651a) and made „„ efforts it 

safe aCr/aT. ’ hC '“ f 

It was admitted by all of Gulf's witnesses that no physi- 

GdfTTT Wn f*' 1 * of " ,is “rrice station' by 

, ’ , for ^? ects ° r llnBaf " »r unusual conditions of the 
structure before the work order was released (240a 25(1 




2fi0a, 261a-263a, 275a-276a, 277a, 304a) or during the 
course of the job (258a, 272a). One Gulf salesman testi¬ 
fied that it was Gulf's responsibility to conduct such an 
inspection (240a). Another Gulf service representative 
testified that Gulf had engineers in its operations depart¬ 
ment to correct conditions in such plants (280a) and that 
the lease between Gulf and its franchise operator required 
Gulf to repair all structural defects (313a). The plain¬ 
tiffs' architect expert witness (410a) testified that it was 
customary for the owner of the premises to send an archi¬ 
tect or someone to the building to inspect it for sufficiency 
before installation work of the type here involved was 
given out (418a, 424a, 444a-445a). 

Gulf knew that Beaman was not qualified to do construc¬ 
tion or installation work in New York City, that Beaman 
was not familiar with this City’s practices and that Bea¬ 
man would subcontract out that, phase of the Gulf agree¬ 
ment (274a, 278a) to United Porcelain Co., Tnc. (herein¬ 
after called U.P.) (283a-284a). The Gulf inter-office com¬ 
munication in Plaintiffs’ Exhibit 7 recites this fact. Thus, 
it was accepted that the only work actually to lie done by 
Beaman under the Gulf contract was to manufacture and 
deliver the material to the site (278a). In accordance 
with its long existing agreement with U.P., Beaman sent 
its own work order to U.P., together with the purchase 
order papers, specifications and plans it received from 
Gulf (337a-338a, 339a, 340a, Plaintiffs’ Exhibits 7 and 8). 
Beaman's vice-president clearly stated that U.P. was only 
engaged to make the installation according to specifica¬ 
tions and not to do anything about the roof or coping 
(345a-34Ga). By Beaman’s work order U.P. was to do the 
job in a workmanlike manner (Plaintiffs’ Exhibits 7 and 
8). Beaman never instructed U.P. on how to install the 
lights or do its work, what precautions it was to take or 
whether it could operate on the roof to perform the job 
(339a, G55a). Since Beaman had not been informed by 
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Gulf onv unsafe condition of the building, it gave no 
information to U.P. on the subject (339a, 347a, 356a). 
However, if a dangerous condition were to have been re¬ 
ported to Beaman by either Gulf or by U.P. on their own 
inspection, Beaman's witness stated it would have acted 
accordingly (353a, 356a). Beaman provided no scaffolding 
to U.P. and never made any suggestion as to the use of 
any scaffolding (659a). When Beaman itself does the in¬ 
stallation, it always instructs its men to use scaffolding 
and Beaman’s engineer said he never saw light fixtures 
installed from an overhang of this type from the roof, al¬ 
though he conceded it was possible to do so (655a-656a). 

U.P.’s witness, Salvatore Caso, testified that U.P. was an 
experienced porcelain installation contractor and had com¬ 
petent sheetmetal workers in its employ (359a, 360a, 366a, 
368a). Tn this instance, the witness said, it received the 
purchase order papers from Beaman to erect and install 
the siding and overhang according to specifications (362a- 
363a) and it dispatched the two experienced plaintiffs to 
do the job according to the purchase order (364a, 365a, 
368a, 370a). U.P. gave its men tools and two “A” shaped 
trestle ladders with extensions, together with planking 
(368a, 374a-375a) but it did not assign any foreman 
(3 1 la). U.P.’s witness said that U.P. normally never 
made an inspection before working on this type job (364a). 
U.P. would normally rely on Gulf to inspect the building 
and see that the coping was secure (364a). The witness 
said that neither Gulf nor Beaman requested U.P. to in¬ 
spect the roof or coping here (363a-364a). 

Joseph James, whose corporation was franchise opera¬ 
tor of the service station in issue under a sub-lease with 
Gulf (618a), testified that under the lease Gulf did all the 
work of and had the responsibility for maintaining and 
repairing the station (623a). The witness had previously 
complained to Gulf that the premises were run down, com¬ 
pared to other stations (625a). 








The Beaman material, consisting of the siding, over¬ 
hang, wall and triangular brackets, braces and other items 
and plans, was already at the site when the plaintiffs ar¬ 
rived (384a). The first thing McLean did was to examine 
the lighting plan and material list found in the material 
packaging to determine where the items were to be in¬ 
stalled (305a, 308a-300a,'. Next, as was their usual pro¬ 
cedure, they hoisted all tin material up to the roof to get 
it out of the way (300a, 301a. 300a, 563a). 

The procedure of installation went as follows: 

First the two “A” frame ladders were set up with a 
platform plank resting on their rungs and suspended be¬ 
tween them. The plaintiffs mounted the ladder platform 
and, in accordance with the plans, they drove a series of 
holes in a vertical line into the brick wall, each line of 
holes being 40 inches apart (302a, 303a-304a, 513a). Tnto 
these holes metal plugs were driven and tamped (304a, 
563a). Over the line of plugged holes, metal slabs or 
wall brackets three to four inches wide and an inch thick 
were attached by rivets rammed through the brackets into 
the plugged holes (514a-51fia, 517a). To these wall brackets 
the porcelain siding sections were attached. As per speci¬ 
fications, the brackets extended to within one foot of the 
roof (471a, 517a). To the upper end of the wall brackets, 
tlie triangular brackets were attached with about six 
driven rivets (304a, 517a, 518a-510a). Those triangular 
brackets were the supports for what, in effect, was to be 
the overhang or canopy for the siding and for the housing 
for the lighting which was to illuminate the siding (302a, 
303a-304a). These triangular brackets extended above the 
top of the parapet of the wall which rose about three 
feet above the roof floor (403a). Metal sheeting or deck¬ 
ing was laid across these triangular brackets and riveted 
to them to accomplish a roofing for the canopy or over¬ 
hang (302, 306a, 40la). Along the outer edge of the tri- 
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angular brackets a fascia was bolted. On the inner side 
of the fascia was the housing for the electrical fixtures 
(401a, 53la-532a). All of the siding had been put in with 
the plaintiffs operating on the “A” frame ladders and 
plank arrangement (513a). No one remembered whether 
the fascia at the edge of the triangular brackets was 
bolted in with the plaintiffs using the ladder planks or if 
they did this from the roof (001a-602a), but it was con¬ 
ceded that most times this item was put up with the lad¬ 
ders (603a). The triangular brackets extended out ap¬ 
proximately 30 inches from the face of the wall (406a, 
509a, 547a, 579a-580a). 

All of the above had been completed at the time of the 
accident with the exception of the installation of the light¬ 
ing fixtures (404a). Each of these fixtures weighed be¬ 
tween sixty and seventy pounds and was about eight feet 
long (391a, 512a-513a). 

Although the plaintiffs’ employer, U.P., supplied the 
two eight-foot long “A” ladders with the six-foot exten¬ 
sions together with the plank up to the jobsite, it did not 
provide them with any scaffold (510a). Yet, their boss at 
U.P. instructed the plaintiffs not to use the ladders and 
plank to install the light fixtures because it was too dan¬ 
gerous (391a-392a). According to the plaintiffs, the only 
way they could perform this facet the job was to place 
a strip of wood on the overhang cover to distribute the 
weight, extend their body out about fifteen inches beyond 
the edge of the wall and reach with the fixture out, over 
and around the outside of the fascia and up into the hous¬ 
ing (405a, 509a, 532*-534a, 579a-584a). Plaintiff Linfante 
said he used scaffolding most times in this operation 
(597a). The plaintiffs’ expert stated that it would be un¬ 
safe and dangerous for the plaintiffs to have used this 
“A” ladder arrangement to install the fixtures since it 
had no safety railings (454a-455a). 
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U.P. knew that the plaintiffs’ expertise was limited ba¬ 
sically to experience as sheetmetal workers who worked 
with their hands and climbed ladders and who did not 
necessarily work on roofs (3G7a-3G8a). U.P. did not tell 
its employees to make any inspections or tests of the 
building (400a). Neither plaintiff had any engineering 
competence and they were not independent contractors 
for U.P. (364a-365a). The plaintiff McLean testified that 
-he had seen that the coping at the upper edge of the wall 
consisted of concrete sections in slabs twelve inches wide, 
four feet long and three inches thick, so that, when at 
tached as they were to the side of the wall, they pro¬ 
truded out from its face for three inches (402a-403a, 407a, 
518a). McLean said that, although the triangular bracket 
for the overhang is riveted to the wall brackets, he some¬ 
times also drives rivets through it into the coping in or¬ 
der to give it more support (518a-520a, 523a). However, 
he testified that he did not remember whether he did that 
on this occasion (521a-523a). Exhibit 14(1 shows rivet holes 
in the coping. Beaman’s engineer so testified and the 
blueprints show that no rivets were to be driven into the 
coping (Plaintiffs’ Exhibits “7” and “8”, GG3a). Plain¬ 
tiffs’ architect expert, from his post-accident inspection, 
confirmed McLean’s testimony to the extent that he ob¬ 
served that the facade on the outer side of the building’s 
coping did consist of concrete slabs but, he said the 
coping extended two inches out from the wall (420a-421a, 
428a-429a). The photographs in evidence demonstrate 
that these attached facade concrete slabs did protrude 
from the face of the wall of the service station. Bea¬ 
man’s engineering witness testified that the building plans 
show a coping flush with the wall and do not indicate 
a protruding facade attached to it (6G3a). 

While the two plaintiffs were engaged in installing the 
light fixtures as above described, plaintiff McLean testi- 
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fied that both the roof and coping plus part of the over¬ 
hang caved in under them (405a-406a). After falling, he 
looked hack to see the coping down from part of the build¬ 
ing toward the end where he had been working (407a). 
Joseph James, who witnessed the accident, said that the 
entire installation and three of the bricks from' the build¬ 
ing came down with the plaintiffs (022a, G20a). Plaintiff 
Linfante stated that everything went down with the col¬ 
lapse (5G4a). The plaintiffs’ architect expert who in¬ 
spected the site in the first week of August (418a) said 
that he observed seven feet of the parapet missing (422a). 
The responding police officer reported that the accident 
occurred when part of the coping gave way (153a). 

The plaintiffs’ expert gave the opinion from his inspec¬ 
tion of the building after the accident that the accident 
was the result of a section of this coping having been 
loose before the plaintiffs kneeled on it (432a). He also 
stated, and this is obvious from reading Plaintiffs’ Exhi¬ 
bits “7" anti “8", that the plans prepared on behalf of 
Gulf do not show any protruding coping on the top of the 
subject wall or even whether the wall had coping at all 
(423a, 447a). This expert further testified that it would 
be foolish and negligent for a person to lie entirely on 
the overhang (45Ga-457a, 458a-45!)a, 473a). 

Beaman’s engineer witness testified that the light fix¬ 
tures should have been installed with a scaffold from be¬ 
low the overhang (G50a). He also said that the proper 
riveting of the triangular brace to the wall base would 
allow’ the item to withstand a 40-pound dead weight and 
a 30- to 40-pound live weight per square foot (G57a). Ac¬ 
cordingly, he said that there would bo no danger of col¬ 
lapse of the overhang if the two plaintiffs stood on the 
overhang at once, provided it was installed with the rivets 
driven in properly according to plans (GG5a-GGGa). 
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When U.P. rested and moved for a dismissal, the Court 
ruled that the jury could find from the evidence that 
U.P. did not give the plaintiffs instructions on how to act 
and was therefore negligent (635a, 637a, 638a). The 
Court also denied Beaman’s motion on the holding that 
as general contractor it was chargeable with Gulf’s knowl¬ 
edge, since its name was on the plans (G39a, 640a, 641a). 

The Court dismissed Gulf’s cross-complaint against Jo¬ 
seph James, Inc. on the holding that there was no negli¬ 
gence on James’ part and the hold harmless clause was un¬ 
enforceable as contrary to public policy (61 la-616a, 667a). 

At the close of the evidence Gulf moved for judgment 
on its third-party complaint against Beaman on the con¬ 
tention that the hold harmless clause running to Gulf’s 
favor in the work order agreement afforded it absolute 
indemnification (668a-G69a). The Court denied the mo¬ 
tion, riding that this provision in the contract indemni¬ 
fied Gulf only for improper work (66!)a). 

The Court clearly charged that Gulf could not be held li¬ 
able to the plaintiffs for any negligence of its contractor’s 
employees in the manner in which they performed the 
work (737a). 

The Court described the plaintiffs’ contention to the 
jury as claiming that they were given defective plans re¬ 
quiring them to exert weight on an ornamental coping 
not intended for that purpose and that they were only 
following the instructions in the plans (733a-734a). The 
Court stated Gulf’s position to be that the plaintiffs’ acci¬ 
dent resulted from the negligent manner they did their 
work in attaching the triangular brackets to the building, 
their negligence in placing their weight on the overhang 
(734a, 736a), and their failure to observe the obvious con¬ 
dition of the coping (734a, 736a). 
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The Court instructed the jury that if it found that the 
plaintiffs failed to follow the plans given them or that 
plaintiffs were not warranted in following the plans be¬ 
cause they were obviously inadequate or that plaintiffs 
should have known that putting their weight on the cop 
ing was a foolish thing, they would be eontributorily neg¬ 
ligent (<30a-oUa). On the other hand, the jury was told 
that Gulf should be found negligent if it was determined 
that Gulf had a duty from its knowledge of the blueprints 
to warn plaintiffs from doing the work in a negligent 
manner (738a). 

( 0n third-party complaint against Beaman, the 

( ourt clearly ruled that the purported contract of indem¬ 
nification was ambiguous (73f»a). Tt left to the jury the 
issue of whether the words “in connection with the work” 
in the hold harmless clause rendered it inapplicable 
against Beaman if Beaman slavishly followed the blue¬ 
prints (740a). 

As between Gulf and Beaman, the jury was given the 
question of whether Beaman prepared the plans and was 
otherwise responsible in common law indemnity to Gulf 
for any liability it incurred to tin* plaintiffs (700a). 

As to Gulf s and Beaman s claims for indemn.tv against 
U.P., the issues were defined as follows: Whether U.P. 
owed a duty to Gulf and Beaman to see that the contract 
was performed in a workmanlike manner, whether it 
should have made an independent inspection of the build¬ 
ing for safety (010a, 011a, 741a), and whether U.P. 
should have provided plaintiffs with scaffolding (707a- 
708a). The Court noted on colloquy addressed to the 
charge that U.P. had the duty of having told plaintiffs 
what to do and of providing proper tools before they 
went on the job (704a-7G5a). 
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Guif and Beaman excepted to the Court’s failing to 
charge that U.P. had an independent duty to properly 
instruct its employees, the plaintiffs (748a, 752a). 

Gulf and Beaman excepted to the Court’s refusal to 
charge that U.P., not Gulf or Beaman, had the sole duty 
to provide scaffolding under Section 240 of the New York 
State Labor Law (758a-75!)a, 7G3a). Beaman also ex¬ 
cepted to the charge that Beaman had a duty to supply 
scaffolding for its subcontractors’ workers (7G2a-7G3a). 

The jury found in favor of the plaintiffs against Gulf 
and allocated the proportion fault as 35% for Gulf, 35% 
for Beaman and 30% for U.P. The jury also found that 
Gulf was entitled to contractual indemnification from Bea¬ 
man on its hold harmless agreement (780a-7i,0a). 

Upon the motions of all sides to set aside the verdict 
(7D2a-7!)3a), the Court expressed doubt as to the verdict 
of Gult against Beaman and U.P. but expressed agree¬ 
ment with plaintiffs’ verdict against Gulf (7!)Ga-797a>. 

On its ruling on the formal post-trial motions, the 
Court held that the evidence showed that U.P. performed 
no function other than to supply labor to do the installing 
(802a). it also held that the plans which both Beaman 
and Gulf had before U.P. started work would have re¬ 
vealed by review of any competent professional that they 
were inappropriate for this type of installation on this 
type of building (804a) and that the blueprints did not 
signal the problem (804a). Further, the Court held that 
U.P.’s employees followed the blueprints as best they 
could by driving rivets into the ornamental coping (804a). 
The Court also reasoned that no basis of U.P.’s negli¬ 
gence can attach from its failure to supply scaffolding, 
since the coping and overhang collapsed under the plain¬ 
tiffs and they did not fall off it, as would be the only 
basis for contending that lack of scaffolding caused the 
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accident (S05a). Further, the Court noted that there 
had been no prior practice to use scaffolds and Beaman 
had not requested U.P. to use them (806a). The Court 
ruled that no negligence of IT.P. caused the accident. 
Accordingly, it reversed the jury verdict and dismissed 
die indemnity actions against U.P. (S06a). 

Finally, the District Court ruled, as a matter of law 
and in reliance upon the jury verdict against Beaman, 
that its holding that U.P. performed the installation 
aspect of the Gulf contract properly afforded no basis for 
a similar holding that as to Beaman the* same work was 
properly performed (805a-800a). Therefore, it denied 
Beaman’s post-trial motion for a dismissal of Gulf’s third 
party complaint against it or, in the alternative that it 
receive 100% indemnity against U.P. (801a, 806a). 

The provision of the Gulf—Joseph James Inc. contract 
upon which Gulf's claim over for contractual indemnifica¬ 
tion is based reads as follows: 

“7. Lessee agrees to exonerate, save harmless, 
protect and indemnify Lessor from any and all loss, 
damages, claims, suits or actions, judgments and 
costs which may arise or grow out of any injury or 
death of any person or persons or damage to any 
property caused by or in any manner connected 
with the use, possession, repair or condition of said 
premises or any equipment or fixtures thereon.” 

The provision of the Gulf contract with Beaman on 
which Gulf relied for contractual indemnification from 
Beaman reads as follows: 

“13. In case of entry by the seller or any of 
seller’s agents or employees upon the property or 
premises of the purchaser, for the purpose of con¬ 
struction, erection, inspection or delivery under the 
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order, the seller agrees to provide all necessary and 
sufficient safeguards and take all proper precau¬ 
tions against the occurrence of accidents, injuries 
or damages to any persons or property, and to be 
responsible for and to indemnify and save harmless 
the purchaser from all loss or damages and any 
and all claims by reason of accidents, injuries, in¬ 
cluding death, or damages to any persons or prop¬ 
erty in connection with such work or from all fines, 
penalties or loss incurred by reason of the violation 
of any law, regulation or ordinance, and further 
agrees to defend at the seller’s expense, any and 
all suits or actions, civil or criminal arising out cf 
such claims or matters and further agrees to pro¬ 
cure and carry public liability and property dam¬ 
age insurance with contractual liability endorse- 
men and such insurance of employees as may be 
required by any workmen’s compensation act or 
other law, regulation or ordinance, which may apply 
in the premises.” 


POINT I 

The judgment to the extent that it granted Gulf 
contractual indemnification against Beaman has no 
legal foundation. 

It is established law in the State of New York that only 
the Court has the responsibility and jurisdiction to con¬ 
strue the terms of a contract where their meaning is clear 
and unambiguous. 

“The construction of a plain contract is for the 
court. The intention of the parties is found in the 
language used to express such intention. Ilartigan 
v. Casualty Co. of America, 227 N.Y. 175. If the 
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Court finds as a matter of law that the contract is 
unambiguous, evidence of intention and acts of the 
parties play no part in the decision of the case. 
Plain and unambiguous words, undisputed facts, 
leave no question of construction except for the 
court. The conduct of the parties may fix a mean¬ 
ing to words of doubtful import. Tt may not change 
the terms of a contract.” Brainard v. New York 
Central Railroad Co., 242 N.Y. 125, 133 (see also 
Nan v. Vulcan Rail and Constr. Co., 28G N.Y. 188, 
198, 199) 

Tn the ordinary contract where the language is ambigu¬ 
ous or equivocal, it becomes a mixed question of law and 
fact to determine the intent based upon the wording of 
the document read in conjunction with the conduct of the 
parties to the agreement and surrounding circumstances 
(Battle Brand Products Inc. v. Consolidated Edison of 
New York, Inc., 31 Misc. 2d 181, 182). However, the Courts 
of the State of New York have unalterably ruled that in 
the instance of provisions of absolute indemnification in 
contracts, there can be no recourse to collateral evidence 
or factual interpretation. The judicial decisions hold that 
contracts will not be construed to indemnify a person 
against his own negligence unless such intention is ex¬ 
pressed in unequivocal terms. (Thompson-Starrett Co. v. 
Otis Elevator Co., 271 N.Y. 3G. 43). Although the New 
York Court of Appeals has decreed in Kurek v. Port Ches¬ 
ter Housing Authority, 18 N.Y. 2d 450; Levine v. Shell 
Oil Co., 28 N.Y. 2d 205, and subsequent cases, that stylized 
or ritualistic language in the contract, previously man¬ 
dated for an enforceable hold harmless agreement, is no 
longer required, it still retained the necessity for unequiv¬ 
ocal and unambiguous meaning in the contract expressing 
such unmistakeable intent of the parties. 

“As to contractual indemnity, there is a different 
rule. It has long been recognized that a party may 
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not protect itself from losses resulting from lia¬ 
bility for negligence by moans of an agreement to 
indemnify. The rule is restricted to the extent that 
indemnity provisions will not be construed to in¬ 
demnify a party against his own negligence unless 
such intention is expressed in unequivocal terms 
(Eg. Kurek v. Port Chester Housing Authority, 18 
N.Y. 2d 450).” Margolin v. New York Life Insur¬ 
ance Company, 32 N.Y. 2d 140, 153. 

During the trial of this action the Court affirmatively 
ruled in response to a motion by Gulf for a directed ver¬ 
dict that paragraph No. 13, above recited, only provided 
indemnification to Gulf by Beaman for improper perform¬ 
ance of the work (fifiOa). The Court went further. It s]x*- 
cifically ruled in its charge* to the jury that this purported 
indemnification agreement was ambiguous (730a-740a). 
The District Court’s holding that there was a lack of clear 
intent in paragraph No. 13 of Gulf’s work order to impose 
absolute indemnity for any phase of the contract other 
than the negligent performance of the work, is supported 
by the plain reading of this provision since it only related 
to Gulf’s liability connected with, and after entry upon 
the property by the contractor for the purpose of, the work 
itself. It is submitted that the District Court’s construc¬ 
tion should not be disturbed since any uncertainty in the 
meaning of the contract must be resolved against Gulf 
who prepared it ( Gillet v. Bank of America, lf>0 N.Y. 540, 
554; Rentways, Inc. v. O’Neill Milk and Cream Co., 308 
N.Y. 342, 348). Especially is this so since Beaman’s con¬ 
tract proposal left to Gulf the elimination of structural 
obstructions before the installation work commenced 
(Plaintiffs’ Ex. 7 and 8). 

“Even construing the indemnity agreement in 
such a manner as to give the third-party-plaintiff 
the benefit of every doubt as to its meaning, it is 
difficult to see how the parties intended to hold the 





contractors answerable for a liability arising out of 
a dangerous condition existing prior to the making 
of the contract.” Donnelly v. Rochester Gas <£ 
Electric Corporation, 44 Misc. 2nd 855, 8G3. 

Accordingly, it is forcefully contended that the District 
Court erred in giving the issue of whether Gulf’s contract 
could be construed to allow Gulf absolute indemnification 
against Beaman. Bather, the Court should have com¬ 
pletely disregarded this contract as a matter of law as 
not complying with New York State standards for im¬ 
posing absolute contractual indemnification, at least as to 
that element of Gulf’s exposure to liability for the occur¬ 
rences prior to the commencement of and in connection 
with the actual work in which plaintiffs were injured. 

Gulf was the only direct defendant in this action. The 
District Court clearly charged the jury that Gulf could 
not be held liable for the manner of performance of the 
work by its contractors’ employees (737a). The sole ex¬ 
posure of Gulf to a verdict against it according to the 
charge was limited to a finding of its negligence arising 
out of its iailure to warn of the danger after knowing 
’diocyneracies of the construction of this building from its 
knowledge of the original construction plans, its review of 
the plans for this job and their incompatability with the 
structure (737a-739a). The plaintiffs’ contention, too, as 
framed by the Court for the jury, was that Gulf furnished 
defective plans resulting in the accident (733a-734a). This 
also limited the issue of Gulf’s fault to developments oc¬ 
curring prior to the commencement of plnintiffs’ work on 
its service station. Implicit in the jury’s verdict in favor 
of the plaintiffs against Gulf was the finding that plain¬ 
tiffs themselves committed no negligent acts related to 
their accident during the course of their actual execution 
of the work and that Gulf was responsible for a known 
pre-existing weakness in its station of which it did not 
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warn plaintiffs and for supplying them with inadequate 
plans and specifications. 

Therefore, no matter what decision this Honorable 
Court might make concerning the propriety of Gulf’s 
judgment against Beaman on common law indemnity, that 
facet of the judgment which awards Gulf total and abso¬ 
lute contractual indemnification should be reversed and 
that cause of action should be ordered dismissed as con¬ 
trary to the law, facts and the correct pre-verdict rulings 
of the District Court. 


POINT II 

The District Court erred in setting aside the jury 
verdict and dismissing Beaman’s third-party complaint 
against United Porcelain. 

The evidence on trial shows that the Gulf work order 
and specification was delivered by Beaman to U.P. be¬ 
fore it started work (337a-338a, 339a-340a, Plaintiffs’ 
Exhibits “7’’ and “8”). The Beaman work order to U.P. 
admittedly called upon U.P. to install the siding and over¬ 
hang (345a-34Ga) but it expressly required U.P. to do 
the job in a workmanlike manner (Plaintiffs’ Exhibits “7” 
and “8”). U.P. relied entirely upon Gulf as to the safety 
of the structure (324a-325a, 347a) and Beaman provided 
no tools or equipment and gave no direction as to the 
manner in which U.P. was to perform its work or as to 
any precautions U.P. was to take in the execution of the 
installation phase of the contract (339a, 3. r )f>a). There 
was testimony that U.P. did not provide scaffolding for 
its men (510a). Yet, U.P. told the men not to use the 
ladders it provided to install the light fixtures as being 
too dangerous (391a-392a), thus, requiring them to do the 
installation from on top of the overhang. U.P. did not 
afford its men, who had limited ability only to work with 
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tools (367a-368a), with a foreman (371a). U.P. did not 
warn or instruct its men as to making any tests or in¬ 
spections for their own safety (400a). These men drove 
rivets into the facade of the coping as seen from photo¬ 
graph (14G). Plaintiffs’ expert testified that the 
light fixtures should have been installed from un¬ 
derneath the overhang (G50a). Plaintiffs’ expert gave 
the opinion that the ornamental coping extending out 
from the face of the station’s wall was loose before the 
work began (432a). Plaintiff McLean saw the coping 
protruded three inches from the wall face (402a-403a, 
407a, 517a). Yet, the plans and blueprints showed a 
coping flush with the wall (GG3a, Plaintiffs’ Exhibits “7” 
and “8"). Therefore, it could have been determined that 
the plaintiffs should have known, if U.P. had inspected 
the site and had instructed them, that the installation 
obviously could not have been made according to plans. 

This as well as the other evidence supported a finding 
that U.P. had not performed its obligations to Beaman 
and Gulf in a workmanlike manner under its independent 
contract. The contractor employer owes an independent 
duty to its principal to provide its employees with a rea¬ 
sonable place to work in its own job site ( Burris v. 
American Chicle Co., 120 F. 2d 218, 222 [2nd Cir. 1941]; 
Lindgren v. Tugboat Dalzellable Inc., 25 A.D. 2d G83). 
The contractor U.P. had the primary obligation for the 
manner of performance of the work by its employees 
and for the sufficiency of its employee’s tools and equip¬ 
ment ( Employer Mutual Insurance Company of TFfs- 
consin v. DiCesare <£■ Monaco Concrete Construction Cor¬ 
poration, 9 A.D. 2d 379, 383, 384). Under wording of 
Section 240 of the Lal.u Law of the State of New York 
existing at the time of this accident and under the judicial 
interpretation of it, the contractor alone was responsible 
for supplying its workers with adequate scaffolding and 
ladders (Komar v. Dun <& Brad street, 284 App. Div. 538; 
Olsommer v. Walker, 4 N.Y T . 2d 793). 
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After U.P. rested and moved for a dismissal, the Dis¬ 
trict Court denied its dismissal motion on the ruling that 
there was evidence that U.P. had not properly instructed 
its employees (G35a, G37a, G38a). The Court charged the 
jury that it could find from the evidence that U.P. did not 
perform its contractual obligations in a workmanlike 
manner, it had a duty to make a pre-work inspection 
which it did not perform (741a, 742a) and it did not 
provide adequate scaffolding as required (7G6a-7G7a). 

The fact that the jury verdict in favor of the plaintiffs 
in their action against Gulf was based on a finding that 
they were free of negligence considering their circum¬ 
scribed expertise and the material and circumstances un¬ 
der which they had to work, did not preclude the jury 
from also determining from the evidence that U.P.’s fault 
in failing in its independent duty to Beaman and Gulf 
to provide scaffolding, instruct its men, conduct a pre¬ 
work inspection and in otherwise not. arranging to do its 
job in a workmanlike manner contributed to the accident. 
Under the law of Dole v. Dow Chemical Company, 30 
N.Y. 2d 143, even though Gulf violated its duty to the 
plaintiffs to warn and provide a safe structure, it and 
Beaman were entitled to indemnification from U.P. for 
any liability they incurred in this action in proportion 
to U.P.’s fault in not performing its duties under the 
contract. 

After the jury returned a verdict against U.P. which 
duly found i^pon the evidence and the charge that its 
fault contributed to the accident to the extent of 30%, 
the Court rationalized that since the overhang and coping 
collapsed under the plaintiffs and they did not fall off 
it, there was no proximate causal relation between U.P.’s 
failure to provide scaffolding and the accident. It is sub¬ 
mitted that this is erroneous reasoning since “but for” 
the absence of scaffolding here, the accident would not 
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have occurred. However, in addition to the matter of 
scaffolds, the other issues on which U.P.’s negligence 
could he found, as supported by proof and the charge 
given to the jury, more than adequately justified the 
jury’s verdict. 

The District Court 1ms no right to upset a jury verdict 
which is supported by evidence and rendered on a proper 
charge no matter what its opinion or belief to the con¬ 
tra ry. 

“Courts are not free to reweigli the evidence and 
set aside the jury verdict merely because the jury 
could have drawn different inferences or conclu¬ 
sions or because judges feel that other results are 
more reasonable.” Tennant v. Peoria <£ Pekin 
Union Ry., 321 U.S. 29, 35 (1944). (See also Lav¬ 
ender v. Kurn, 327 U.S. G45, G53 [1946]). 

“Whore there is a view of the case that makes 
the jury’s answers to special interrogatories con¬ 
sistent, they must be resolved that way. For a 
search of one possible view of the case which will 
make the jury’s finding inconsistent results in a 
collision with the Seventh Amendment. Arnold v. 
Panhandle & 8.F. R. Co., 353 U.S. 3G0. C’f. Dick 
v. New York Life Insurance Co., 359 U.S. 437, 
446.” Atlantic <£ Gulf Stevedores, Inc. v. Ellerman 
Lines, 3G9 U.S. 355, 3G4. 

“However much a trial or appellate court may dis¬ 
agree with a jury verdict, if the verdict is one 
which reasonable men could have rendered after 
reviewing conflicting evidence, the Court may not 
substitute its personal judgment in place of the 
verdict (cases cited).” Triggs v. Advance Truck¬ 
ing Cory., 23 A.D. 2d 777, 778. 
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lliis part of the judgment should be reversed and at 
least the 30% finding of liability on the part of U.P. 
should be reinstated. 


POINT III 

The dismissal of Gulf’s cross-complaint against 
Joseph James Inc. was incorrect. 

Since the dismissal of Gulf’s cross-complaint against 
Joseph James Inc. has a direct effect of the amount which 
Beaman will potentially have to pay Gulf on this judg¬ 
ment, it is submitted that Beaman is an aggrieved party 
by the Court’s ruling on this subject. 

According to Levine v. Shell Oil Company , 28 N.Y. 2d 
205, the wording of the lease between Gulf and the fran¬ 
chise-lessee-operator of the accident service station spells 
out absolute contractual indemnification. The hold harm¬ 
less agreement is unequivocal and clearly affords Gulf 
indemnity from Joseph James Tnc. in this action. 

The Court apparently held that the Gulf-James indem¬ 
nification agreement was contrary to public policy in the 
light of Section 5-322 of the General Obligations Law. 
Such a determination has no foundation in law. A sim¬ 
ple reading of this section shows that its only purpose is 
to outlaw clauses in leases which exculpate the landlord 
lrom any liability for damages incurred by the tenant in 
his use of the rented premises. Tt has no bearing what¬ 
ever where the lease provision does not excuse the land¬ 
lord lrom liability to the other party to his contract but, 
rather, as here, it provides for contractual indemnification 
from the tenant where a landlord is held liable to a third 
person not privy to the lease. It was so held in Tlershko - 
wits v. Monorali Caterers, Inc., 72 Misc. 2d 199. Also in 
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614 Third Avenue Corp. v. Grand Iron Works Inc., - 

A.D. 2d-, 353 N.Y.S. 2d 458, 459 the Appellate Divi¬ 

sion, First Department in March of 11)74 in deciding on 
the sister statute, General Obligations Law §5-323, said 
that an indemnity provision does not contract away lia¬ 
bility as contemplated by the section. 

“The subject contract is one indemnifying an own¬ 
er for the latter’s negligence and does not fall with¬ 
in the statute.” 

t . 

Levine v. Shell Oil itself decided the same type of in¬ 
demnification as under parallel circumstances now before 
the Court and did not revise to enforce it as against pub¬ 
lic policy. 

There was no justification for dismissing Gulf’s cross¬ 
complaint against Joseph James Tne. Since it was the sole 
province of the Court to grant judgment over to Gulf as 
a matter of law on this hold harmless agreement, this 
Court is respectfully requested to reverse this aspect of 
the judgment, set aside the ruling of the District Court 
and direct the judgment in favor of Gulf which should 
have originally been ordered. 


POINT IV 

The District Court materia'ly erred in making an 
issue of Beaman’s common law indemnity to Gulf 
without proof to support it or in denying Beaman’s 
motion for total indemnity against United Porcelain. 

1. The building on which this accident occurred was 
erected for Gulf and Gulf approved the plans therefor 
(21Ga, 222a). The evidence unequivocally shows and the 
Court later held (804a footnote) that Gulf was clearly 
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chargeable with knowledge of the structure make-up of its 
own building. 

By the admission of Gulf’s own employees, Gulf hired 
the architect, had the plans prepared for this job by him 
on Gulf’s behalf and Gulf had the plans filed and the per¬ 
mits for the work obtained (207a, 275a. 281a). Gulf’s wit¬ 
ness conceded that it was normal for Gulf to have ex¬ 
amined the plans before letting out any work for the sid¬ 
ing of this sendee station (240a, 268a). The contract 
papers between Gulf and Beaman explicitly provided that 
Beaman was only to do field measurements and that Gulf 
was to eliminate any structural obstructions to the work 
(Plaintiffs’ Exhibits “7” and “8”). A reading of the plans 
prepared by Gulf’s architect shows that there was no pro¬ 
truding ornamental coping on this service station (Plain¬ 
tiffs’ Exhibits “7” and “8”). The same was testified to by 
Beaman’s engineer (663a). It was known by Gulf that 
Beaman was not an authorized construction contractor in 
New York, and that it was not familiar with New York 
procedures (274a, 278a, Plaintiffs’ Exhibits “7” and “8 ), 
that it would have to sub-contract the installation phase 
of the job (283a-284a) and that Beaman actually would 
only manufacture and deliver the material to be installed 
by U.P. (278a). Gulf’s employee admitted and plaintiffs’ 
expert testified that it was Gulf’s responsibility to con¬ 
duct the inspection of the premises for structural incom- 
patability with the plans or unsafe condition (240a, 418a, 
424a, 444a-445a). Gulf also admitted it made no pre-work 
inspections (240a, 256a, 200a, 261a-263a). It is conceded 
that it could be found that Beaman drew a blueprint from 
the plans which Gulf’s architect had prepared and for¬ 
warded to Beaman. However, Gulf’s architect thereafter 
reviewed, approved, signed and stamped his seal on this 
blueprint before filing it for the permit and forwarding 
it back to Beaman (647a-G48a, Plaintiffs’ Exhibits 7 and 
8 ). 
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As is apparent, this evidence comes for the most part 
from the third-party plaintiff Gulf’s own employees and 
the balance recited above is not controverted by Gulf or 
any other party to the action. It should, therefore, have 
been accepted on its face. 

“Where, however, the evidence of a party to the 
action is not contradicted by direct evidence, nor 
by any legitimate inferences from the evidence, and 
is not opposed to the probabilities; nor, in its na¬ 
ture surprising or suspicious, there is no reason for 
denying to it conclusiveness.” Hull v. Littauer, 162 
N.Y. 569, 572. 

It must be remembered that plaintiff did not sue Bea¬ 
man. It was impleaded by Gulf. By the Court’s own 
charge and on existing law, neither Gulf nor Beaman 
could be held liable for the manner in which plaintiffs 
conducted their work. Therefore, Beaman’s liability to 
Gulf could only evolve from some violation by Beaman 
of the terms of its contract with Gulf which cast Gulf in 
liability to the plaintiffs (Tipaldi v. Riverside Memorial 
Chapel, 273 App. Div. 414. 419 aff’d 298 N.Y. 686). There 
is not the slightest indication from any of the evidence 
that Beaman violated any provision of its contract. Nor 
can it be vaguely inferred from the proof that Beaman 
created the condition which caused plaintiff’s accident. 
These would be the only grounds upon which Gulf would 
be entitled to indemnity against Beaman (Brou n v. Knick¬ 
erbocker Village, 30‘ N.Y. 964, 966 aflfd. 279 App. Div. 
1043; Paranzino v. Soakers Raceway, Inc., 9 Misc. 2d 
378, 380, App. Term. 1st Dept.). Although it is true that 
while Beaman played a part in the sequence of events 
leading up to the accident, there is no evidence it im¬ 
properly fabricated any of the parts to be installed or 
that it deviated in the slightest way from the contract 
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provisions which it had with Gulf. Just because Beaman 
contractually stood in between the owner and the con¬ 
struction sub-contractor does not couch it in liability for 
the prior knowledge of Gulf or the pre-existing latent 
dangerous condition of its building without some proof 
of contractual or tort fault on its part- -and there was no 
such px'oof (Thompson-Starret Co. v. Otis Elevator Co., 
271 N.Y. 3G, 41). The Court should have dismissed the 
common law indemnification cause of action brought 
against Beaman by Gulf as completely unsupported by the 
weight of the evidence in response to Beaman’s motions 
made therefor before the case was given to the jury 
(G39a, G40a, G41a) and in answer to Beaman’s post-trial 
motions to set aside that aspect of the verdict. 

2. Conversely since the evidence categorically estab¬ 
lishes that Beaman sub-contracted its entire responsibility 
for installation under the Gulf contract to UP and took 
no part in its performance, under the law of New York 
Beaman should have been entitled to 100% indemnity 
against UP for any liability it might have incurred by 
UP’s fault ( Rogers v. Dorchester Associates, 32 NY 2d 
553, 5G5-5GG; Hainan v. Humble Oil A Refining Co., 34 
NY 2d 555). Therefore, Beaman’s post trial motion for 
such relief should have been granted in the alternative. 


POINT V 

The District Court otherwise erred in its rulings and 
charge so as to deprive Beaman of a fair trial. 

The District Court refused to charge that the exclusive 
responsibility for supplying scaffolding to the plaintiffs, 
its employees, was on UP under Section 240 Labor Law 
of the State of New York (758a, 759a, 7G3a). The Court 






also insisted upon instructing the jury that it could find 
that Beaman had a duty to supply scaffold to UP’s work¬ 
men (762a-763a). This is contrary to the law of the State 
of New York in existence at the time of plaintiffs’ acci¬ 
dent (Komar v. Dun <& Bradstreet, 284 App. Div. 538; 
Olsommer v. Walker, 4 N.Y. 2d 739). The verdict against 
Beaman could very well have been based upon a finding 
that Beaman did not fulfill a responsibility to supply scaf¬ 
folding. 

Despite the fact that the Court had earlier ruled that 
there was evidence to sustain a finding that UP had not 
properly instructed its employees for their work on this 
job (636a, 637a, 638a), it failed to charge the jury on 
that issue, to which Gulf and Beaman excepted (748a, 
752a). 

It is contended that Beaman was deprived of a fair 
trial on the claim against it and its third-party claim 
against UP by the elimination of those valid issues from 
the consideration of the jury. 

“The Trial Court improperly limited the issues pre¬ 
sented by the pleadings in this action and, in our 
opinion, thereby deprived the plaintiff of a fair 
trial.” Taesdale v. Duerjcr, 3 A.D. 2d 985. 

Even after the perceptive jury determined UP’s fault 
on the limited charge and the District Court found in its 
decision on the post-trial motion of UP that the job obvi¬ 
ously could not be performed properly and safely with 
the plans and specifications prepared by Gulf which UP 
received and should have recognized on professional ex¬ 
amination, so that UP’s employees were left to improvise 
“as best they could” (804a-805a), the Court still persisted 
in holding on its post-trial order that UP had not breached 
its duty of workmanlike performance and that its duty 
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was complete when it provided two competent sheet metal 
workers to perform its contract, with Beaman (805a-80(ia). 
Thus, the Court contradicted the jury verdict and ruled 
that UP haci performed its work under the contract prop¬ 
erly. However, on Beaman’s post trial motion made on 
the same reasoning as set forth by UP, the Court sum¬ 
marily relied on the jury’s verdict against Beaman, which 
was only the conduit of the contract to UP, to support its 
determination that Beaman’s workmanship was defective 
and that, therefore, its liability to fiulf and its depriva¬ 
tion of indemnity from UP was established (80fia-807a). 
It is respectfully submitted that such a conclusion is in¬ 
consistent and fallacious and cannot support a judgment 
against Beaman. 
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CONCLUSION 

The judgment appealed from should be reversed 
and an order should be entered directing: 

1. The dismissal of Gulf’s contractual indemnity 
claim against Beaman; 

2. Directing the entry of judgment for contractual 
indemnity in favor of Gulf against Joseph 
James Inc.; 

3. Directing the dismissal of Gulf’s common law 
indemnity claim against Beaman, or, in the 
alternative, 

4. Directing judgment for total common law in¬ 
demnification of Beaman against U.P. for any 
liability of Beaman under the final judgment, 
or, in the alternative, 

5. Directing the restoration of that aspect of the 
judgment on the jury’s verdict which held U.P. 
liable for 30% of the plaintiffs’ damages here¬ 
in. 

Respectfully submitted, 

Coppola & D’Onofrio 
Attorneys for Third-Party Defendant- 
Appellant Beaman Corporation 


William F. Larkin 
Of Counsel. 
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Brief for Third Party Defendant-Appellant Beaman Corp. 
upon Furey & Mooney 

for the above named Appellant Gulf Oil Corporation, 


ting 3 true copies of the same securely enclosed in a post-paid wrapper 

ist Office regularly maintained by the United States Government at 
h Street, New York, New York 

o the said attorneysfor the Appellant Gulf Oil Corporation 
600 Front Street Hempstead 11550 


at being the address within the state designated by t h enfor that purpose, or the 
ire t hpy then kept an office, between which places there then was and now is a regular 
sation by mail 

before me, this __ \ '3 ^ V ^ 

July 19 74 | 

/ ROLAND W. JOHNSON 
Notary Public, Slate of New York 
No. «S09>05 

Qualified in Delaware County s' 
ommittion txpirei March 30, 10 f 1 

















375—AfTidovir of Service 


The Reporter Co., Inc., 11 Pork Ploce, New Yor*, N. Y. 10007 


United States Court of Appeals 
For the Second Circuit 


► 


James V, McLean, Ethel McLean, Joseph Linfante and 
Susan Linfante, Plaintiffs-Appellees, 
against 

L. P. W. Fealty Company, Lawrence Paul Wolf, defendants 
Gulf Oil Corporation, Defendant-Appellant, 

Josep’.i James, Inc., and Joseph James, 

Defendants-Appellees-\ppe Hants 
0-0 

Gulf Oil Corporation, Third Party Plaintiff-Appellant-! 

Appellee 


AFFIDAVIT 
OF SERVICE 


State of New York, 

County of New York , ss: 


Bernard S. Greenberg being duly sworn, 

deposes and says that lie is over the age of 21 years and 
162 East 7th Street, New York, N.Y. 

That on the 31st day of July 

lie served the annexed Brief for Appellant Beaman ( 

Appendix (2 copies) 

Exhibit volume(l copy) 


resides at 
, 19 74 

3 c o'»i e s ) upon 


McNulty & McNulty of counsel to A. Ulen Stanger 
torney for Defendants-Appelles-Appcllants, 
Joseph James, Inc. and Joseph James, 

10 Columbus Circle, 

New York, N.Y. 


Berman & Frost, 

Attorneys for Plnintiffs-Appellees, ' 

77 Hater Street, 

New York, N.Y. 10005 

Alexander, Vsh, Schwartz & Cohen, 

Attorneys for Third Party Defendant-Appel1ee, 
United Porcelain Co., Inc., 

801 Second Avenue, 

New York, N.Y. 





in this action, by delivering to and leaving with said attorneys the copies as 

specified above JdMitixXWKxocpxjfixio each thereof. 

Deponent Further Says, that he knew the persons so served as aforesaid to be the persons 
mentioned and described in the said action. 

Deponent is not a party to the action. 


Sworn to before me, this ...3.1st 
















